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ABSTRACT

The paper aims to analyze existing legal indicators experiences 
to assess the effectivity of environmental law in francophone Africa 
through qualitative literature review. It is premised on the findings of an 
IFDD-sponsored study, which had put forward a set of legal indicators 
to scrutinize the different phases of the legal process of environmental 
law application. In reviewing the existing indicator experiences, 
surprisingly no detailed discussion of the methods employed to 
convert the data collected into indicators was found. For this reason, 
the paper advocates for the setting up of science-based legal indicators 
that aim to evaluate accurately the effectivity of environmental law at 
national, regional and global levels. Once established and operational, 
environment-specific legal indicators should represent key tools for 
rigorous evaluations of environmental policies.
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RESuMO

O presente artigo objetiva analisar as experiências existentes com 
indicadores legais para medir a efetividade do Direito Ambiental na 
África francófona. Ele se baseia nos resultados de estudo comissionado 
pelo IFDD que expõe um conjunto de indicadores legais para exami-
nar as diferentes fases do processo legal de implementação do Direito 
Ambiental. Na revisão dessas experiências, surpreendentemente não 
foram encontradas discussões detalhadas sobre os métodos empregados para 
converter os dados coletados em indicadores. Por isso, o presente artigo ad-
voga pelo estabelecimento de indicadores legais com base científica que 
objetivem avaliar acuradamente a efetividade do Direito Ambiental em 
nível nacional, regional e global. Uma vez estabelecidos e operacionais, 
esses indicadores tornam-se ferramenta-chave para avaliação rigorosa 
de políticas ambientais.

Palavras-chave: Efetividade do Direito Ambiental; indicadores 
legais; África francófona

“When you can measure what you are speaking about  
and express it in numbers, you know something about it.”

Lord Kelvin (natural scientist), 1883

PRELuDE

Traditionally, gauging the effectivity of law has mainly been the 
realm of legal theory and legal philosophy, around the fundamental 
question: what is the purpose of the law?3 According to the legal 
philosopher Henri Lévy-Bruhl (1935, p. 141), the knowledge of the 
legal facts “can not do without precise and methodically established 
numerical data”. A similar view was expressed back in the 18th century 
by Nicolas de Condorcet (1819), philosopher, mathematician and 
politician who maintained that the progress of quantification should go 
hand in hand with the design of a uniform and universal legal system, 

3 In this connection, see for example Leroy (2011); Richard (2003).
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one in which it should be possible to ‘calculate’ the legal rules applicable 
to all humankind.4

This approach appears to be particularly suitable for assessing 
the effectivity of environmental law, considering the universal character 
of the latter and its applicability to humanity as a whole. However, 
no in-depth research work has been conducted in the past for the 
creation and use of legal indicators intended to evaluate the effectivity 
of environmental law. Empirical studies undertaken in recent years 
have only partially dealt with particular phases of law enforcement 
procedures,5 which did not allow all the legal steps involved in the 
implementation process of environmental law to be embraced. Hence, 
so far the effectivity of environmental law has not yet been methodically 
investigated and measured, owing principally to the lack of specific 
legal evaluation tools.

Addressing this methodological gap, the 1st International 
Symposium on Environmental Law in Africa, held in 2013 in Abidjan, 
Côte d’Ivoire innovatively called for the development of legal 
indicators to assess the effectivity of environmental law in Africa 
(PROCEEDINGS…, 2014, p. 17). This pioneering recommendation was 
reiterated in 2016 at the 2nd International Symposium on Environmental 
Law in Africa6, which took place in Rabat, Morocco. 

Acting upon this recommendation, the Institut de la Francophonie 
pour le développement durable (IFDD), in partnership with the International 
Union for the Conservation of Nature (IUCN) and UN Environment, 
commissioned a study for the design of proper tools on the effectivity 
of environmental law, which was carried out in the second half of 2017 
(PRIEU, 2017)7 and provisionally peer-reviewed and validated in the 
course of a symposium held in February 2018 in Yaoundé, Cameroon.8 

4 Also quoted by Supiot (2015, p. 153).
5 For an illustration of such studies, see: Zakane (2008).
6 Rapport final et recommandations du Colloque droit de l’environnement en Afrique, 
Rabat, Maroc, 25-27 juillet 2016. Available at: https://www.ifdd.francophonie.org/
ifdd/nouvelle.php?id=427. Accessed on: 15 Apr. 2018.
7 The terms of reference of this study are at: https://www.ifdd.francophonie.org/
programmes/operation.php?id=400. Accessed on: 15 Apr. 2018. 
8 A communiqué on the outcome of the International Symposium on 
Effectiveness and Judicial Education of Environmental Law in Francophone 
Africa, Yaoundé, 5-7 February 2018 is at: https://www.iucn.org/fr/news/world-
commissionenvironmental-law/201802/effectivit-et-ducation-judiciaire-du-droit-
delenvironnement-en-afrique-francophone. Accessed on: 15 Apr. 2018. 

https://www.ifdd.francophonie.org/ifdd/nouvelle.php?id=427.
https://www.ifdd.francophonie.org/ifdd/nouvelle.php?id=427.
https://www.ifdd.francophonie.org/programmes/operation.php?id=400
https://www.ifdd.francophonie.org/programmes/operation.php?id=400
https://www.iucn.org/fr/news/world-commissionenvironmental-law/201802/effectivit
https://www.iucn.org/fr/news/world-commissionenvironmental-law/201802/effectivit
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The study put forward a set of legal indicators to scrutinize the 
different phases of the legal process of environmental law application. 
Creating these new tools should make it possible to statistically and 
mathematically measure, on scientific grounds, the various factors that 
contribute to the effective implementation of national and international 
environmental law.

In this article, we deliberately use the term ‘effectivity’, rather 
than the word ‘effectiveness’. For the sake of clarity, the notion of 
‘effectivity’ is intended to denote what produces real and concrete 
effects. ‘Effective’ law is law in action, which is translated into reality 
through actual implementation. It is ‘real’ law or ‘living’ law, beyond 
formal law or law on the books. In its legal meaning, ‘effectivity’ is the 
intersection of the law and the fact, which ideally leads to unity of the 
law and the fact. This implies that a legal rule should not only exist, but 
should also be applicable, respected, enforced and possibly sanctioned 
by the administration or the court.

Using the term ‘effectiveness’, on the other hand, would entail 
the risk of semantic confusion and substantive inaccuracy, as its 
common equivalent is generally ‘efficacité’ in French and ‘eficacia’ in 
Spanish, which in turn both typically translate as ‘efficiency’.9 The 
latter obviously bears a quite different connotation: usually a rule is 
considered ‘efficient’ if it ends up being socially relevant and beneficial. 
‘Efficiency’ refers to the useful impact of a legal norm on society, that is, 
its contribution to achieving a positive result that lies outside the legal 
system, whereas the ‘effectivity’ of law is measured within the legal 
system.

In this specific sense, ‘effectivity’ does not carry the same 
significance in domestic law and in international law. In domestic law, 
it is a non-legal concept questioning the conditions of application of 
the law (BÉTAILLE, 2012). In international law, it is a legal criterion 
conditioning the application of the law through identification of the 
subjects of law and the appropriation of territories (COUvEINHES-
MATSUMOTO, 2014; WOLFRUM, 1999). To take ‘effectivity’ out of 
this conceptual elusiveness, it is necessary to develop legal indicators 

9 For instance, in the 2015 Paris Climate Agreement and in Decision 1/CP.21 whereby 
it was adopted, the French and Spanish translations used for ‘effective’, ‘effectively’ 
and ‘effectiveness’ are systematically ‘efficace’, ‘efficacement’ and ‘efficacité’ or ‘eficaz’, 
‘eficazmente’ and ‘eficacia’, except in some cases. The same terminology is found in the 
English, French and Spanish versions of the 2030 Agenda for Sustainable Develop-
ment, here again with a few exceptions. 
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for its objective assessment, both in domestic law as well as in 
international law.

Premised on the findings of the aforementioned IFDD-
sponsored study and on previous research by the International Centre 
for Comparative Environmental Law,10 the present contribution to 
the essays in honour of Professor Charles Odidi Okidi advocates for 
the setting up of science-based legal indicators that aim to evaluate 
accurately the effectivity of environmental law at national, regional and 
global levels.

1 THE NEED FOR ENVIRONMENT-SPECIFIC 
LEGAL INDICATORS

At present, official assessments of environmental policies through 
regular reports on the state of the environment do not allow the existence 
or the effectivity of environmental laws to be accounted for. These 
documents, whether national, regional or global, only refer to scientific, 
economic or social indicators. Legal indicators are never singled out 
for the simple reason that they do not yet really exist.11 Such a glaring 
absence of law in formal state-of-the-environment reports leads policy 
makers and public opinion to underestimate or deny the weight of law 
and its usefulness. Lacking precise data on the law as actually applied, 
decision-makers are somehow forced to act almost blindly.

Once established and operational, environment-specific legal 
indicators should represent key tools for rigorous evaluations of 
environmental policies. In turn, these assessments should help to draw 
the attention of policy makers, the public and its elected representatives 

10 The International Centre for Comparative Environmental Law, in brief CIDCE 
(Centre International de Droit Comparé de l’environnement), initiated a project in 2013 
for the development of environmental legal indicators. The preliminary result of this 
initial effort was presented at the Meeting of the Focal Points of the Mediterranean 
Pollution Assessment and Control Programme (MED POL), held in Rome on 29-31 
May 2017. CIDCE is an academic international NGO based in Limoges, France since 
1982. Working towards the development of environmental law through a network of 
legal experts in 65 countries, it has consultative status with ECOSOC and observer 
status with the UN Environment Assembly, among others. Its website is at: https://
cidce.org. Accessed on: 15 Apr. 2018.
11 For instance, since 1992, the Organisation for Economic Co-operation and Devel-
opment (OECD) has conducted over 90 Environmental Performance Reviews of its 
member and partner countries. While environmental law is generally mentioned in 
these reviews, it is not the subject of in-depth evaluations. See: OECD (2017). 

https://cidce.org
https://cidce.org
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to gaps in or regressions of the law. Appropriate legal indicators 
should also enable law enforcement officers and the public generally 
to be better informed about the extent to which environmental law is a 
contributing factor in the success or failure of environmental policies.

According to Antoine Jeammaud (2005, p. 70), a labour lawyer, 
the effectivity of law turns out to be a “falsely simple” concept and its 
measurement should be seen as a “primary task for legal sociology”, 
implying that the time has come for lawyers to take up the effectivity 
issue by looking for assessment indicators of a legal nature. In this 
connection, several scholars have recently reflected on whether 
and how law can be measured. In other words: can we measure the 
immeasurable in a scientific way?12

In exploring this question, Mathias M. Siems (2011) 
conceptualized what he termed the ‘numerical comparative law’ 
method. In this approach, he submits, apart from benchmarking 
(performance indictors), the types of indicators that can be combined 
for measurement purposes specially include: functional indicators for 
issues to be considered in a comparative law perspective; indicators to 
determine the quality of political institutions or judicial systems; and 
indicators to survey public and private perceptions of the conditions of 
law enforcement. Setting a numerical level of the effectivity of a piece 
of law, he concludes, would require the aggregation of performance 
figures and perception data. Hence, approaches such as ‘numerical 
comparative law’ appear to be unavoidable for proper measurement of 
law, quantitatively and qualitatively.13

However, few environmental legal texts, either domestic or 
international, explicitly allude to the need for such indicators. Country-
level illustrations from Africa include the 2014 laws of Burkina Faso and 
Côte d’Ivoire on sustainable development, both prescribing the creation 
of specific indicators to monitor progress in attaining sustainable 
development,14 as well as the Rwandan law on biodiversity of 2013, 
providing for invasive species control plans that include “indicators 

12 See the references cited by Siems (2011). 
13 The author discussed this approach at length in a previous paper: Siems (2005). 
14 Pursuant to Burkina Faso’s law, relevant actors should use such indicators to re-
port actions undertaken in support of sustainable development (Art. 9), in: http://
extwprlegs1.fao.org/docs/pdf/bkf139544.pdf. Accessed on: 15 Apr. 2018. Under the 
law of Côte d’Ivoire, the indicators should be used as “an assessment and decision 
support tool for measuring progress in the area of sustainable development” (Art. 1), 
in: http://extwprlegs1.fao.org/docs/pdf/ivc140677.pdf. Accessed on: 15 Apr. 2018.

http://extwprlegs1.fao.org/docs/pdf/bkf139544.pdf
http://extwprlegs1.fao.org/docs/pdf/bkf139544.pdf
http://extwprlegs1.fao.org/docs/pdf/ivc140677.pdf
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to measure progress towards achieving objectives”.15 At the regional 
level, the 2008 Protocol on Integrated Coastal Zone Management in 
the Mediterranean requires Parties to define suitable indicators to 
evaluate ICZM strategies, plans and programmes, along with progress 
in implementing the Protocol (Art. 18-4), but without specifying the 
scientific, socioeconomic or legal nature of such indicators. Globally, 
the 2006 International Tropical Timber Agreement calls for criteria and 
indicators to assess, monitor and promote progress towards sustainable 
forest management (Preamble, § g), here again without characterizing 
the indicators as being scientific, economic, social, legal or otherwise. 
As it where, the indicators referred to in these cases seem to be more 
indicators of ‘efficiency’ than indicators of ‘effectivity’.

With a view to forging environment-specific legal indicators, 
similar existing indicators were identified and reviewed for reference 
and inspiration, both outside and within the field of the environment. 
The results of this research, which revealed 36 indicator experiences, 
are summarized below selectively.16

1.1 INDICATORS NOT PERTAINING TO THE 
ENVIRONMENT

Some 14 categories of indicators not directly related to the 
environment have been identified. Examples of such indicators are 
outlined in this section, namely the following: Rule of Law Indices, 
Human Development Index, Human Rights Indicators, and Ibrahim 
Index of African Governance.17

United Nations Rule of Law Index. In 2011 the Department of 
Peacekeeping Operations and the Office of the United Nations High 
Commissioner for Human Rights (OHCHR) published a set of 135 
indicators focused on the delivery of criminal justice in conflict and 
post-conflict situations (UNITED NATIONS, 2011). These rule of law 
indicators are intended to measure, through questionnaires, the capacity, 

15 Art. 25-5 of Rwanda’s law, in: http://extwprlegs1.fao.org/docs/pdf/RWA131764.
pdf. Accessed on: 15 Apr. 2018.
16 For a full presentation of all those indicator initiatives, see Prieu (2017). 
17 Other indicator initiatives not covered here include: (i) indicators related to ‘Law 
and Economics’, such as the World Bank Doing Business Index and Worldwide Gover-
nance Indicators; (ii) labour indicators of the International Labour Organization; (iii) 
financial transparency indicators of the Global Transparency Initiative; (iv) rule of 
law indicators of the Vera Institute of Justice.

http://extwprlegs1.fao.org/docs/pdf/RWA131764.pdf
http://extwprlegs1.fao.org/docs/pdf/RWA131764.pdf
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performance, integrity, transparency and accountability of three key 
institutions: the police (41 indicators), the courts (51 indicators) and the 
prisons (43 indicators). Each rated indicator is expressed as a numerical 
value ranging from 1 to 4 – 1 being the lowest negative score and 4 the 
highest positive score. While most indicators mirror the content of a 
legal rule, they do not directly characterize its implementation process 
and only reflect the respective roles of the institutions evaluated.

World Justice Project Rule of Law Index. Founded in 2006 by 
the American Bar Association, the World Justice Project (WJP) is a 
Washington-based non-profit organization mandated to advance the 
rule of law around the world (BOTERO; PONCE, 2011). Published 
annually, the WJP Rule of Law Index is a quantitative assessment tool 
designed to measure the extent to which countries adhere to the rule 
of law around nine factors: limited government powers; absence of 
corruption; order and security; fundamental rights; open government; 
regulatory enforcement; civil justice; criminal justice; and informal 
justice. They provide together, through a total of 47 performance 
indicators, a comprehensive picture of rule of law compliance. The 2016 
edition of the Index ranks 113 countries based on an assessment of their 
compliance with the rule of law. Particularly relevant to this discussion, 
the regulatory enforcement factor is divided into five general indicators 
that seek to determine the effectivity of law enforcement, including in 
respect of environmental protection. However, no specific indicator 
addresses the legal conditions for environmental law enforcement.

Human Development Index. ‘Human development’, a new 
approach for advancing human wellbeing, was introduced in 1990 by 
UNDP’ first Human Development Report (HDR).18 Since then, HDRs 
have been published almost annually, each with a thematic focus. The 
Human Development Index (HDI), originally presented in the 1990 
report and subsequently embodied in successive HDRs, is a summary 
measure of average achievements in three key dimensions of human 
development: health, assessed by life expectancy; knowledge, gauged 
by years of schooling; and decent standard of living, measured by 
gross national income per capita. The environment and sustainable 
development became stable entries of the HDRs as of 1992, to a greater 
or lesser extent depending on the years. For example, the 2011 HDR, sub-
titled ‘Sustainability and Equity’, devoted a section on the constitutional 

18 A dedicated UNDP webpage on the HDRs is at http://hdr.undp.org/en/
humandev. Accessed on: 15 Apr. 2018.

http://hdr.undp.org/en/humandev
http://hdr.undp.org/en/humandev
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recognition of the right to the environment, and environment-related 
indicators were incorporated in 3 of its 10 statistical tables.19 However, 
these data were not used to try and measure the effectivity of the right 
to the environment.

Human Rights Indicators. Numerous initiatives on the possibility 
of measuring the application of human rights law through indicators 
have been taken over the years. As part of these efforts, OHCHR (2012) 
carried out several studies to develop evaluation indicators of the 
effective implementation of the International Covenant on Economic, 
Social and Cultural Rights. Their outcome was the publication in 2012 
of Human Rights Indicators: A Guide to Measurement and Implementation. 
Intended to better monitor State application of international conventions 
on human rights, such indicators have been initially tested in respect 
of certain rights that are somehow linked to the environment, like 
the right to life, the right to food and the right to health. They include 
three categories of indicators: (i) structural indicators reflecting the 
commitment to ratify a treaty and create the legal and institutional 
tools necessary to implement it; (ii) process indicators measuring duty 
bearers’ efforts to transform their human rights commitments into the 
desired results; and (iii) outcome indicators capturing individual and 
collective attainments that echo the level of enjoyment of human rights.

In this connection, various UN Special Rapporteurs on human 
rights called for the development of sector-specific human rights 
indicators in their respective work areas. For example, in 2015 the 
Independent Expert (then Special Rapporteur) on the issue of human 
rights obligations relating to the enjoyment of a safe, clean, healthy 
and sustainable environment pointed to the growing relevance 
of environmental indicators for assessing the fulfilment of these 
rights. In his report on good practices, he noted the significance 
of such indicators particularly with regard to: procedural rights; 
public participation; environmental constitutionalism; compliance 
monitoring; and sustainability reports (HUMAN RIGHTS COUNCIL, 
2015). Furthermore, Guidelines for the Preparation of Progress Indicators 
in the Area of Economic, Social and Cultural Rights were produced in 
2008 by the Inter-American Commission on Human Rights (2008). 
Covering structural, process and outcome indicators, this document 
is apparently the first to mention ‘rights indicators’, actually meaning 

19 Available at: http://hdr.undp.org/sites/default/files/reports/271/hdr_2011_
en_complete.pdf. Accessed on: 15 Apr. 2018.

http://hdr.undp.org/sites/default/files/reports/271/hdr_2011_en_complete.pdf
http://hdr.undp.org/sites/default/files/reports/271/hdr_2011_en_complete.pdf
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legal indicators such as: constitutional recognition of rights; functioning 
of justice; institutions, programmes and services for rights enforcement; 
participation, transparency and accountability mechanisms.20

Ibrahim Index of African Governance. The Mo Ibrahim Foundation 
was established in 2006 with a focus on governance and leadership 
in Africa.21 Since 2007 it publishes the Ibrahim Index of African 
Governance (IIAG), an annual statistical tool that measures and 
monitors governance performance in African countries. Governance 
delivery is assessed across four components that provide indicators of a 
country’s performance: safety and rule of law; participation and human 
rights; sustainable economic opportunity; and human development. 
In the 2017 IIAG report,22 a total of 100 indicators provide quantifiable 
measures of the overarching dimensions of governance. There are 9 
‘welfare’ indicators for the human development component, with 2 
indicators on ‘environmental sustainability’ and on ‘environmental 
policy’, but environmental law is not considered as such.23

1.2 ENVIRONMENT-RELATED INDICATORS

Out of the 22 initiatives concerning these types of indicators that 
have been identified through this research, 8 are described below, that is: 
EU indicators; IMPEL initiatives, OECD indicators, UN SDG indicators, 
ECLAC indicators, Mediterranean Sea indicators, TAI indicators, and 
INECE indicators.24

20 Other agencies working on human rights indicators include inter alia: (i) the 
European Union Agency for Fundamental Rights, tasked to monitor implementation 
of the EU Charter of Fundamental Rights (Available at: http://fra.europa.eu/en. 
Accessed on: 15 Apr. 2018). (ii) the Venice Commission for Democracy through 
Law of the Council of Europe, which drew up a list of criteria regarding the rule of 
law that can serve as a theoretical reference base for the creation of environmental 
legal indicators (Available at: http://www.venice.coe.int/webforms/documents/
default.aspx?pdffile=CDL-AD(2016)007-e. Accessed on: 15 Apr. 2018).
21 Available at: http://mo.ibrahim.foundation. Accessed on: 15 Apr. 2018.
22 Available at: http://s.mo.ibrahim.foundation/u/2017/11/21165610/2017-
IIAGReport.pdf?_ga=2.194755693.1959711590.1523513508-1611990928.1523513508. 
Accessed on: 15 Apr. 2018.
23 An inventory of the world’s governance indicators, conducted in 2003, identified 
at the time 47 tools for quantifying such indicators. See: Besançon (2003). A list of 
similar online evaluation indicators is also provided by Martin, Boer and Slobodian 
(2015, Appendix 1).
24 Other indicators not described in this section include those developed by: (i) 
the European Environment Agency (Available at: http://www.eea.europa.eu/ 

http://fra.europa.eu/en
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD
http://mo.ibrahim.foundation
http://s.mo.ibrahim.foundation/u/2017/11/21165610/2017-IIAGReport.pdf?_ga=2.194755693.1959711590.1523513508-1611990928.1523513508.
http://s.mo.ibrahim.foundation/u/2017/11/21165610/2017-IIAGReport.pdf?_ga=2.194755693.1959711590.1523513508-1611990928.1523513508.
http://www.eea.europa.eu
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EU indicators. Adopted in 2010, the Europe 2020 Strategy is 
EU’s current decade agenda for growth and jobs.25 Among the nine 
headline indicators that support its monitoring, only one is related to 
the environment: the climate change and energy indicator, which has 
policy objectives to reduce GHG emissions by 20% and to increase the 
share of renewable energy by 20% (EU, 2017). Still, there is no indicator 
for the environment in general, let alone a legal indicator. Yet, as 
rightly observed in its 7th Environment Action Programme to 2020,26 the 
European Union has “a broad range of environmental legislation […] 
amounting to the most comprehensive modern standards in the world”. 
However, acknowledging the “insufficient implementation” of existing 
legislation, the same document calls, as a matter of priority, for the 
maximization of its benefits by improving its implementation (Art. 2-1-
d), which should be informed by “indicators used to monitor progress 
in achieving existing environment and climate-related legislation” 
(Art. 4). In this regard, the European Commission issued Better 
Regulation Guidelines covering the whole policy cycle – design, adoption, 
implementation, evaluation and revision (EUROPEAN COMMISSION, 
2017). Monitoring and evaluation arrangements include the definition 
of a set of indicators to measure the extent to which the objectives of 
community law have been achieved by Member States. Nevertheless, 
such indicators are not explicitly qualified as “legal”.

publications/digest-of-eea-indicators-2014); (ii) the European Network of the Heads 
of Environment Protection Agencies (Available at: http://epanet.pbe.eea.europa.
eu); (iii) UNEP (Available at: web.unep.org/geo); (iv) FAO (1999); (v) the World Bank 
(2017)); (vi) the International Finance Corporation (Available at: www.ifc.org/wps/
wcm/connect/c8f524004a73daeca09afdf998895a12/IFC_Performance_Standards.
pdf?MOD=AJPERES); (vii) Bertelsmann Stiftung and Columbia University (Available 
at: http://datatopics.worldbank.org/sdgs); (viii) the Praia Group on Governance 
Statistics (Available at: https://unstats.un.org/unsd/methodology/citygroups/
praia.cshtml); (ix) Gerd Winter (2014); (x) Peter Sand (2017); (xi) Chris McGrath 
(Available at: http://envlaw.com.au/wp-content/uploads/delw.pdf); and (xii) Yale 
University, Columbia University and World Economic Forum in Hsu et al. (2016). 
25 Available at: https://ec.europa.eu/info/business-economy-euro/economic-
and-fiscal-policy-coordination/eu-economic-governance-monitoring-prevention-
correction/european-semester/framework/europe-2020-strategy_en. Accessed on: 
15 Apr. 2018.
26 Decision 1386/2013/EU of the European Parliament and of the Council of 20 
November 2013 on a General Union Environment Action Programme to 2020 ‘Living 
well, within the limits of our planet’. Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A32013D1386. Accessed on: 15 Apr. 2018.

http://epanet.pbe.eea.europa.eu
http://epanet.pbe.eea.europa.eu
file:///D:/LIVROS/IBAP/RDD/RDD_71/ORIGINAIS/web.unep.org/geo
www.ifc.org/wps/wcm/connect/c8f524004a73daeca09afdf998895a12/IFC_Performance_Standards.pdf
www.ifc.org/wps/wcm/connect/c8f524004a73daeca09afdf998895a12/IFC_Performance_Standards.pdf
www.ifc.org/wps/wcm/connect/c8f524004a73daeca09afdf998895a12/IFC_Performance_Standards.pdf
http://datatopics.worldbank.org/sdgs
https://unstats.un.org/unsd/methodology/citygroups/praia.cshtml
https://unstats.un.org/unsd/methodology/citygroups/praia.cshtml
http://envlaw.com.au/wp-content/uploads/delw.pdf
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu-economic-governance-monitoring-prevention-correction/european-semester/framework/europe-2020-strategy_en
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu-economic-governance-monitoring-prevention-correction/european-semester/framework/europe-2020-strategy_en
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu-economic-governance-monitoring-prevention-correction/european-semester/framework/europe-2020-strategy_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013D1386
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013D1386


Revista de Direitos Difusos

20

IMPEL initiatives. Established in 1992, the European Union 
Network for the Implementation and Enforcement of Environmental 
Law (IMPEL) is an international non-profit association of the EU 
environmental authorities. Its main objective is to promote a more 
effective implementation of environmental legislation within the 
European Union.27 To this effect, IMPEL developed in 2006 a Checklist 
for assessing legislation on practicability and enforceability in order to 
enhance environmental law implementation in the Member States. 
Intended as a tool to assess practicability and enforceability issues in 
a structured way, the checklist helps to gather information that can 
improve the effectiveness of EU environmental legislation.28 Under a 
project on Performance Indicators for Environmental Inspection Systems 
completed in 2012, IMPEL defined a list of indicators to assess the 
strength and weaknesses of environmental inspectorates, but without 
characterizing their effectiveness.29 IMPEL also published in 2015 a 
study on the challenges faced in implementing EU environmental law. 
The report found that a major challenge to the effectivity of legislation 
is “insufficient data, evidence and information to support effective 
implementation”. It therefore recommended that “self-assessment 
tools and indicators” be developed “to measure progress with 
implementation” (IMPEL, 2015, p. 18).

OECD indicators. Through its Working Party on Environmental 
Information, OECD has a long history of work on environmental 
indicators (OECD, 1991, 2005). However, it has not yet made 
active efforts at clearly linking law and indicators, including in the 
Environmental Performance Reviews of its member countries that have 
been regularly undertaken since 1992.30 Although these appraisals 
usually cover various aspects of environmental law, the performance 
assessments they provide are not based on any specific legal indicators. 
From an environmental law enforcement perspective, OECD issued 
in 2009 a report on compliance in the area of pollution control, which 
signalled the desirability of developing a limited list of indicators to 
assess the performance of compliance assurance programmes that 

27 Available at: https://www.impel.eu. Accessed on: 15 Apr. 2018.
28 Available at: http://www.impel.eu/wp-content/uploads/2016/06/pe_checklist.
pdf. Accessed on: 15 Apr. 2018.
29 Available at: https://www.impel.eu/projects/performance-indicators-for-
environmental-inspection-systems. Accessed on: 15 Apr. 2018.
30 Available at: http://www.oecd.org/environment/country-reviews/about-env-
country-reviews.htm. Accessed on 15 Apr. 2018.

https://www.impel.eu
http://www.impel.eu/wp-content/uploads/2016/06/pe_checklist.pdf
http://www.impel.eu/wp-content/uploads/2016/06/pe_checklist.pdf
https://www.impel.eu/projects/performance-indicators-for-environmental-inspection-systems
https://www.impel.eu/projects/performance-indicators-for-environmental-inspection-systems
http://www.oecd.org/environment/country-reviews/about-env-country-reviews.htm
http://www.oecd.org/environment/country-reviews/about-env-country-reviews.htm
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would lend themselves to comparative analysis and could be used for 
international benchmarking (OECD, 2009). Although based on a legal 
review, the proposed indicators were not meant to be of a legal nature. 
This approach of designing quantitative indicators to assess compliance 
of anti-pollution regulations was illustrated further in ensuing OECD 
studies of 2010 (MAZUR, 2010) and 2011 (MAZUR, 2011).

United Nations SDG indicators. In adopting the 2030 Agenda for 
Sustainable Development in 2015 through Resolution 70/1, the United 
Nations General Assembly (UNGA) (2015) prescribed a review the SDGs 
and their targets “using a set of global indicators”, to be complemented 
by regional and national indicators. It also mandated the Inter-Agency 
and Expert Group on SDG Indicators (IAEG-SDGs) to develop a global 
indicator framework, for subsequent endorsement by the UN Statistical 
Commission and adoption by UNGA.31 Resolution 70/1 did not specify 
the nature of the indicators to be put in place, but invited Member 
States to involve national parliaments in conducting regular reviews of 
progress on the SDGs.32 An initial list of 232 indicators,33 produced by 
the IAEG-SDGs and agreed by the Statistical Commission in March 2017, 
was adopted in July the same year by UNGA in Resolution 71/313.34 
The Statistical Commission was requested, through the IAEG-SDGs, to 
refine the global indicators annually and to review them compressively 
in 2020 and 2025.35 Early efforts towards SDG implementation have 
been reported against selected indicators for which sufficient data exist 
(UNITED NATIONS, 2017b). For now, however, the SDGs remain 

31 Paragraph 75.
32 Paragraph 79. To support parliamentarians in assessing progress on the SDGs, 
the Inter-Parliamentary Union published in 2016 Parliaments and the Sustainable 
Development Goals: A Self-assessment Toolkit (Available at: http://archive.ipu.org/
pdf/publications/sdg-toolkit-e.pdf. Accessed on: 15 Apr. 2018. While recognizing 
the need for adequate indicators, this document does not qualify them as being legal 
or otherwise.
33 The full number of indicators in the global indicator framework is 244, but nine 
of them repeat under two or three different targets, so the actual total number of 
individual indicators is 232.
34 Available at: http://www.un.org/ga/search/view_doc.asp?symbol=A/
RES/70/1&Lang=E. Accessed on: 15 Apr. 2018. The global indicator framework is 
appended to this resolution.
35 Paragraphs 1 and 3 of the resolution. At its meeting in November 2017, the IAEG-
SDGs proposed four annual refinements for indicators 1.4.2, 6.2.1, 16.1.3 and 17.17.1; 
see: United Nations (2017a). In March 2018, the Statistical Commission approved 
those proposed refinements; see: United Nations (2018).

http://archive.ipu.org/pdf/publications/sdg-toolkit-e.pdf
http://archive.ipu.org/pdf/publications/sdg-toolkit-e.pdf
http://www.un.org/ga/search/view_doc.asp?symbol=A
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orphaned by real legal indicators. SDGs 2, 3, 6, 7 and 11 to 16 are those 
most relevant to environmental issues and for which legal indicators 
ought to be worked out.

ECLAC indicators. The UN Economic Commission for Latin 
America and the Caribbean began in 2003 one of the first research studies 
on environmental indicators incorporating legal data, which focused on 
environmental standards for air, water and vegetation. The publication 
of its results for Brazil in 2007 (CEPAL, 2007) led to the setting up, under 
the Brazilian National Environment Council, of a working group aimed 
at establishing guidelines for the definition of indicators of enforcement 
of, and compliance with, environmental standards, comprising entries 
on applicable legal rules. At the same time, following the creation of the 
Latin America and Caribbean Initiative for Sustainable Development 
in 2002, a Working Group on Environmental Indicators was set up in 
2003 (METTERNICHT; GRANADOS, 2010). Its mandate did not cover 
environmental law per se, but included relevant institutional aspects. 
In 2016 the Meeting of the Forum of Ministers of Environment of Latin 
America and the Caribbean acknowledged the progress achieved by 
this working group and requested it to update existing indicators or 
propose new ones, taking into account “the science-policy interface on 
all issues related to sustainable development”,36 but without referring 
to any legal indicators.

Mediterranean Sea indicators. In 2016 the Parties to the Barcelona 
Convention for the Protection of the Marine Environment and the 
Coastal Region of the Mediterranean adopted the Mediterranean 
Strategy for Sustainable Development 2016-2025 (UNEP, 2016), whose 
implementation is to be monitored on the basis of 49 sustainability 
indicators (UNEP, 2017a). Interestingly, seven of these indicators 
relate to legal matters, e.g. protected areas or threatened species 
mentioned in legal texts, public participation mechanisms. To help 
monitor implementation of the Mediterranean Strategy, a compendium 
of indicator factsheets is progressively posted on its website. Some 
factsheets address legal issues such as compliance under the Barcelona 
Convention, the Aarhus Convention or World Heritage sites (UNEP, 
2017b). Although such indicators are purely quantitative and static, 
they represent a first step towards a real consideration of the law within 
the Mediterranean Strategy. 

36 Decision 2 on indicators. Available at: http://www.pnuma.org/
forodeministros/20-colombia/documentos.htm. Accessed on: 15 Apr. 2018.

http://www.pnuma.org/forodeministros/20-colombia/documentos.htm
http://www.pnuma.org/forodeministros/20-colombia/documentos.htm
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TAI indicators. Established in 1999, The Access Initiative (TAI) 
is a global network of 250 civil society organizations dedicated to 
promoting environmental democracy in the framework of Principle 
10 of the 1992 Rio Declaration, with the World Resources Institute 
serving as its Secretariat.37 As such, TAI supported the development 
process of the Escazú Regional Agreement on Access to Information, 
Participation and Justice in Environmental Matters in Latin America 
and the Caribbean, adopted on 4 March 2018.38 Under this new 
convention, Parties are urged to encourage independent environmental 
performance reviews that take into account “common indicators” for 
the evaluation of “the efficacy, effectiveness and progress” of their 
national environmental policies (Art. 6-8). Earlier in 2015, TAI launched 
the Environmental Democracy Index (EDI), a virtual platform that tracks 
progress in enacting laws on public engagement in environmental 
decision-making.39 EDI consists of 75 legal indicators and 24 practice 
indicators developed under the 2010 UNEP Bali Guidelines. While 
legal indicators measure the strength of law, practice indicators 
provide insight on implementation performance (WRI, 2015). Designed 
to evaluate the legal texts governing environmental management, 
pollution control, terrestrial biodiversity and extractive industries, those 
legal indicators do not cover marine, coastal, fisheries and energy laws. 
They have 4 scoring options, ranging from 0 (lowest) to 3 (highest). The 
scores are arithmetically averaged to generate a country’s overall score 
(WORKER; DE SILVA, 2015).

INECE indicators. Founded in 1989, with the Environmental Law 
Institute as its Secretariat, the International Network for Environmental 
Compliance and Enforcement (INECE) is an informal partnership of 
enforcement and compliance practitioners from more than 150 countries 
that contribute to the rule of law, protection of ecosystem integrity and 
sustainable use of natural resources through effective implementation 
of environmental laws at global and domestic levels.40 At its 6th 
conference held in 2002, INECE was requested to assist in developing 
environmental compliance and enforcement (ECE) indicators. It 

37 Available at: http://www.accessinitiative.org. Accessed on: 15 Apr. 2018.
38 CIDCE also contributed inputs to this process at two meetings of the Negotiation 
Committee held in Buenos Aires and Brasilia in 2017.
39 Available at: http://www.environmentaldemocracyindex.org. Accessed on: 15 
Apr. 2018.
40 Available at: https://sustainabledevelopment.un.org/partnership/?p=2211;www.
basel.int/Default.aspx?tabid=2920. Accessed on: 15 Apr. 2018.

http://www.accessinitiative.org
http://www.environmentaldemocracyindex.org
https://sustainabledevelopment.un.org/partnership/?p=2211
www.basel.int/Default.aspx
www.basel.int/Default.aspx


Revista de Direitos Difusos

24

formed a working group to help with their design, which met in 2003 
to agree its roadmap for the process (INECE, 2003), and later produced 
a guide to support practitioners in identifying and implementing ECE 
indicators (INECE, 2008). The Strategic Implementation Plan 2006-2009 
of INECE, adopted at its 7th conference in 2005, encouraged the creation 
of specific indicators to measure compliance and enforcement of 
environmental standards. In 2008, INECE’s 8th conference further called 
for the development of performance measures, including indicators of 
effective compliance and enforcement of environmental law. However, 
despite intensive follow-up work, INECE has not yet really tackled the 
issue of legal indicators.

Some conclusions can be drawn from the above summary account 
of indicator experiences: (i) although numerous lawyers have reflected 
on the effectivity of environmental law, ‘measuring’ the conditions of 
its enforcement has not yet been seriously considered; (ii) outside the 
environment, two sectors have been the subject of significant studies 
and tests related to legal indicators: human rights and the rule of 
law; (iii) the very term ‘legal indicator’ is rarely used in literature and 
was found only a few times through this research on indicators, e.g. 
in the 2008 guidelines of the Inter-American Commission on Human 
Rights or the 2015 index of The Access Initiative; (iv) while major 
studies on environmental law evaluation generally cover three levels 
– global, regional and national –, legal indicators should be dealt with 
separately at the international and domestic levels; (v) legal indicators 
of effectivity can only be relevant if they complement purely legal data 
with institutional and social behavioural data.

2 THE QuEST OF ENVIRONMENT-SPECIFIC 
LEGAL INDICATORS

In light of these findings, an effort was made to design, on an 
experimental basis and subject to peer-review and scientific validation, 
an initial set of legal indicators on the effectivity of environmental 
law. Based on Julien Bétaille’s PhD thesis (BÉTAILLE, 2012), 127 legal 
indicators have been identified in theory, and preliminarily articulated 
in 17 indicator sheets, including 8 for international law and 9 for 
domestic law. At this stage, the proposed indicators are enunciated 
but not measured. Measuring their respective weight requires further 
work, to be carried out with strong inputs of a non-legal nature by 
mathematicians and statisticians.
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The suggested indicators have been tested, through detailed 
questionnaires, by environmental law experts from four pilot French-
speaking countries, selected on the basis of balanced geographical 
representation from North, Central, East and West Africa, namely: 
Benin, Cameroon, Madagascar and Tunisia. The indicators put forward 
are of two types: general indicators and special indicators.

2.1 GENERAL INDICATORS

While past work on the effectivity of environmental law has 
focused more on international law than on national law, the proposed 
general indicators cover the national, regional and global levels. 
The indicators related to international law include those linked to 
environmental treaties and those connected with the SDGs.

Indicators linked to environmental conventions. This first list of 
indicators is intended to assess the legal factors contributing to the 
effective enforcement of the legal requirements set out in international 
conventions. To be complete, additional factors regarding the effectivity 
of the general principles of international law, of customary international 
law, of soft law instruments and of international case law should also 
be developed.

Formulated in plain terms, these indicators are meant to be 
handled by lawyers familiar with the jargon used. They aim to assess the 
formal mechanisms and procedures which make it possible to consider 
that the evaluated convention is actually applied. The convention’s 
substantive content is not addressed. The formal issues covered are 
clustered around: (i) institutional matters (secretariat, conference 
of parties, national focal points); (ii) implementation monitoring 
(reporting system, compliance committee); and (iii) dispute settlement 
(arbitration, recourse to the International Court of Justice). A yes/no 
answer allows a simple and fast treatment of the questions asked under 
each cluster of issues.

Indicators connected with the SDGs. The political, strategic and 
financial importance of the SDGs, adopted in 2015 as part of the 2030 
Agenda for Sustainable Development, is reflected in the need to closely 
monitor their implementation both internationally and domestically. 
The tools of SDG implementation should surely include the law, 
especially environmental law. However, the targets of the 17 SDGs 
pay minor attention to the law. Only human rights and the rule of law 
are referred to as basic requirements, while environmental law is not 
specifically mentioned.
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On the other hand, as indicated above, a robust global indicator 
framework was formally agreed in 2017 to support monitoring of progress 
on the SDGs. Through this quest of environment-specific legal indicators, 
the global indicator framework could be enhanced by strengthening 
the role of environmental law as an operational tool for sustainable 
development. Among the 17 SDGs, those with the most environmental 
linkages and with the highest demands for legal implementation are 
SDGs 2, 3, 6, 7 and 11 to 16. Proposed draft indicators have been sketched 
out by the experts from the four African countries associated with this 
study, which could serve as a basis for future collaboration with the UN 
Statistics Division and the Statistical Commission to develop appropriate 
legal indicators for environment-related SDGs.

Indicators related to national law. Owing to the existence of a sizeable 
number of international treaties on the environment, the important 
question of the effectivity of international law in domestic national law 
needs to be tackled. The indicators envisaged in this regard address the 
following matters: (i) ratification process; (ii) incorporation into national 
law; (iii) national implementation of international conventions; (iv) 
NGO involvement and public participation; (v) national applicability 
of customary international law; (iv) non-legal conditions of effectivity 
(e.g., readability or understanding; technical capacity; pressure from 
interest groups to prevent enforcement).

To develop these indicators, the 11 criteria of the effectivity of 
domestic law set forth by Julien Bétaille in his thesis, as outlined in the 
following box, served as a theoretical reference.

Table 1 – Criteria of the effectivity of domestic law

1 Indicators related to the internal coherence among legal systems

2 Indicators related to the coherence of the national legal system

3 Indicators related to the sanction of national norms

4 Indicators related to the judicial review of the legality of national norms

5 Indicators related to the liability of public authorities for breaching 
environmental law rules

6 Indicators related to the knowledge of the norms

7 Indicators related to the quality of the norms

8 Indicators related to the legitimacy of the norms

9 Indicators of implementation of the norms

10 Indicators of reception of the norms by their addressees

11 Indicators of reception of the norms by the courts

Source: Adapted from BÉTAILLE, 2012.
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As environmental law is a complex set of interconnected 
legal instruments, the value scale of its various branches was also 
considered. Each State, according to its culture, its resources and 
its level of development, has different priorities in terms of legal 
protection of the environmental. Hence, it seemed pertinent to put 
together, as an indicator of a State’s ecological sensitivity, a list of areas 
of environmental law to be ranked in order of importance. The experts 
from the four African States who contributed inputs to this study were 
invited to grade those areas hierarchically, according to their perceived 
legal benefit for a better environment in their country, which made it 
possible to test the relevance of the suggested indicator model through 
a sample of informed respondents.

The proposed ecological sensitivity list contains approximately 
30 areas of environmental law, including the following: environment 
in the constitution; Minister of the Environment; information and the 
environment; participation and the environment; EIA law; law on pure 
ecological damage; law on liability for damage caused by pollution; law 
on nature protection and biodiversity; forest law; law on soils; coastal 
zone management law; mountain law; hunting law; fisheries law; 
climate change law; pollution law; law on wastes; law on chemicals; 
law on air pollution; law on water pollution; law on noise; law on 
GMOs; landscape law; law on cultural and historical heritage; land 
use planning law; law on natural disasters; nuclear law; law on energy 
efficiency and renewable energies. Besides statutory law, pertinent 
customary rules should also be considered in view of their continued 
relevance for the environment, particularly in Africa.

Using the proposed legal indicators, together with non-legal 
indicators to assess the causes of non-effectivity of the law, an overall 
evaluation of the effectivity of environmental law at the national level can 
be undertaken. Such assessment is intended to provide a global vision 
of the effectivity of environmental law in a given State, with a view to 
setting priority action areas for improved effectivity in environmental 
law. Three entries were selected for this process: (i) institutions (e.g., 
line ministry, environment agency, commission or committee; inter-
ministerial body); (ii) legal instruments (e.g., environmental code, 
environmental plan); and (iii) judicial system (e.g., access to justice, 
free legal aid, environmental law cases, environmental courts). As to 
non-legal factors limiting effective enforcement, they include: poverty, 
corruption, political patronage, administrative instability, technicality 
of the norms, lack of NGOs, etc.
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2.2 SPECIAL INDICATORS

As Chris McGrath (2010) put it, evaluating the effectivity of 
environmental law is a “Herculean task”. Indeed, the development of 
legal indicators for the whole of environmental law is clearly a massive 
effort requiring extensive collective work. Thus, only a limited number 
of environmental law tools and sectors were chosen for the purposes of 
this study. Since environmental law is both national and transnational, 
the legal indicators address both levels. In international law, two global 
treaties and four regional conventions were selected to examine their 
effectivity at country level. In national law, besides some general 
principles of environmental law, two special topics were picked out: 
protected areas and EIAs.

Assessing domestic implementation of international conventions. 
The legal indicators’ first focus is on the effectivity of national 
implementation of two global treaties: the Ramsar Convention on 
Wetlands of International Importance and the UNESCO Convention 
Concerning the Protection of the World Cultural and Natural Heritage. 
Next is the evaluation of the effectivity in national law of four regional 
conventions of relevance to the four countries involved in this research: 
the Algiers/Maputo African Convention on the Conservation of Nature 
and Natural Resources; the Barcelona Convention for the Protection of 
the Marine Environment and the Coastal Region of the Mediterranean; 
the Abidjan Convention for Cooperation in the Protection, Management 
and Development of the Marine and Coastal Environment of the 
Atlantic Coast of the West, Central and Southern Africa Region; and the 
Nairobi Convention for the Protection, Management and Development 
of the Marine and Coastal Environment of the Eastern African Region.

The indicator model is the same for all selected conventions, as 
the legal issues linked to their effectivity are identical. The following 
elements are proposed as legal indicators: (i) legal existence of the 
convention (signature, ratification, publication); (ii) applicability of 
the convention (instrument of incorporation in domestic law); (iii) 
organic content (implementation institutions and procedures); (iv) 
substantive content (legal measures taken to implement the substantive 
provisions)41; (v) enforcement conditions (control bodies, assigned 

41 With regard to the substantive content entry, convention articles for which 
implementation indicators are foreseen are as follows: (i) Ramsar Convention:  
Arts. 1 to 5; (ii) UNESCO Convention: Arts. 1 to 6; (iii) original Algiers Convention: 
Arts. 2 to 15; revised Maputo Convention: Arts. 2 to 21; (iv) Barcelona Convention: 
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officers, allocated budget, penalties provided, remedies available, 
court decisions); and (vi) non-legal factors hindering implementation 
(poverty, corruption, political instability, etc.).

Assessing the effectivity of national law. Five evaluation areas 
relating to the general principles of environmental law, both in 
legislation and in judicial decisions, have been selected for effectivity 
evaluation purposes, that is: (i) the environment in the constitution; 
(ii) the right to information; (iii) the right to public participation; (iv) 
access to environmental justice; and (v) the non-regression principle. In 
addition to these, two sectoral fields are also to be assessed: (i) protected 
natural areas; and (ii) EIAs of projects and activities that are harmful to 
the environment. 

For each evaluation area, the indicators seek to address the 
following six questions: (i) Does the right in question exist? (ii) Is this 
right applicable? (iii) What is its institutional framework? (iv) What is 
its substantive content? (v) Is it enforced by the courts? (vi) What are the 
non-legal factors obstructing its implementation?

PROSPECT

Environmental law, more than other legal disciplines, tends 
to deliberately display its concern for effectivity, as if its enforcement 
represented an urgent social imperative. However, while no one is 
unaware that, for more than half a century, countless national laws and 
international treaties dealing with the environment have burgeoned 
across the globe, who can today confidently explain why, here and 
there, the state of the environment has sometimes improved, sometimes 
deteriorated, owing to the implementation of such laws and treaties or 
lack thereof, or even independently of their existence?

In trying to contribute to closing this knowledge gap around the 
effectivity of environmental law, an attempt was made through the pilot 
study portrayed here to develop a preliminary list of 127 proposed legal 
indicators intended to objectively measure the range of factors affecting 
the effective implementation of environment-related legal instruments, 
be they domestic or international.

Considering the novelty of this issue in theory and practice, 
coupled with the wide scope and inherent complexity of environmental 

Arts. 1 to 15; (v) Abidjan Convention: Arts. 1 to 11 and 13; and (vi) Nairobi Convention: 
Arts. 1 to 10 and 13.
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law, the initial set of proposed legal indicators was put forward on 
experimental grounds. Although peer-reviewed provisionally in early 
2018, the future indicators need further elaboration and validation. In 
particular, beyond their intrinsic formulation, the method to be used for 
their measurement is yet to be fully worked out.

In reviewing the existing indicator experiences, surprisingly 
no detailed discussion of the methods employed to convert the data 
collected into indicators was found, as if that information needed to be 
kept confidential as trade secrets. In the present case, the measurement 
method of the legal indicators is work in progress. Requiring the 
involvement of mathematicians and statisticians, together with 
environmental lawyers, it should involve a three-phase process of 
design, testing and implementation. 

The initial design phase comprises: (i) collection of the raw data 
gathered by the lawyers from the four African countries associated with 
the study, followed by their interpretation, classification and weighting 
in order to define the measurement system scales; (ii) analysis of the 
quantitative and qualitative data collected, sample validation for each 
data class to ensure representativeness of the measure, and gauging of 
uncertainty by data class, eventually leading to data aggregation; (iii) 
finally, representation of the legal indicators allowing the results to be 
shown in terms of their effectivity.

The ensuing testing phase includes: (i) training of lawyers on 
legal data collection to help them grasp and use the measurement 
system; (ii) delineation of the sampling perimeter to either confirm 
or broaden the areas covered by the legal indicators, and thereafter 
digitalization of data collection and analysis; (iii) final validation of the 
measurement system, with any methodological adjustments, and then 
drafting of its reference framework.

The last implementation phase consists of: (i) overall use of 
the effectivity assessment tools for all international environmental 
agreements; (ii) progressive extension of the evaluation exercise to 
domestic environmental law in all African countries, then gradually 
worldwide; (iii) full integration of the legal indicators into national 
and international assessment reports on the state of the environment, 
bringing about accordingly a global harmonization of all indicators.42

42 Christophe Bastin, an expert mathematician, assisted with the conceptualization of 
the measurement method. His support is gratefully acknowledged.
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The innovative creation of such science-based legal indicators 
will make it possible to recognize and measure effective application of 
environmental law. It can also help to invigorate environmental law 
at a time when, in many countries, the proliferation of environmental 
norms has given rise to critical voices of an alleged ‘punitive ecology’, 
which often ask for the abolition or oversimplification of environmental 
laws, thus running a serious risk of regression in the ambitions and 
achievements of the environmental policies put in place from the 
1970s to the 1990s. To be able to track this threatening regression of 
environmental law, it is essential to give greater visibility to the steady 
progress it keeps accomplishing, making good use of proper legal 
indicators to this end.

Important as they may be, such legal indicators are merely a 
source of information for better decision-making and cannot in any way 
be seen as having a legally binding effect on policy makers or judges. 
Nor can they be viewed as a miracle solution to fill the enforcement 
gaps in environmental law that, to varying degrees, are the common 
lot of all countries. They represent, though, a crucial evaluation tool 
allowing to:

•• make the role of law in environmental policies readable and 
discernible;

•• demonstrate the usefulness of environmental law at a time 
when it is called into question;

•• assess, quantitatively or qualitatively, the extent to which en-
vironmental law is complied with; 

•• give the public a concrete perception of the effectivity level of 
existing environmental law;

•• provide evidence-based insight on the enforcement level of 
international treaties and domestic laws to members of par-
liaments, government officials and other policy makers to 
support them in conducting reform processes of environ-
mental legislation;

•• aggregate legal indicator data with scientific indicator data 
in order to assess the effectiveness of environmental policies, 
that is: the adequacy of the objectives pursued in relation to 
the results achieved.

The benefits derived from the creation of legal indicators that 
actually measure the effectivity of environmental law should be all 
the more valued as the cost of non-compliance with existing laws is 
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considerable. In the European Union, for example, it has been estimated 
at around a staggering Euro 50 billion a year (IMPEL, 2015, p. 11). 
Hence, costing the effectivity – or lack thereof – of environmental law, 
based on reliable legal indicators, does make a great deal of economic 
sense.

By assessing the effectivity of environmental law through 
suitable legal indicators, countries will be able both to enhance their 
performance in implementing existing legislation as well as to target the 
priority legal reforms to be carried out, thus continuously improving 
the legal frameworks for environmental protection. This will ensure 
progression and avoid regression of environmental law, a prerequisite 
to sustaining livelihoods in harmony with nature.
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